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I. INTRODUCTION
T HE TERM "foreign-trade zone" is variously defined by legal tech-
ncians, economists, tradesmen and others but perhaps the simplest
and most effective definition is as follows:
A Trade Zone ... is a neutral, stockaded area where a shipper can
put down his load, catch his breath, and decide what to do next.'
Although foreign-trade zones have enjoyed increasing popularity in
the United States in recent years, it was not long ago that the fate of
this instrument of international trade and manufacturing was alto-
gether uncertain. In the late 1960's, the foreign-trade zones program
in the United States embroiled itself in controversy. Three major loci
of this controversy emerged, the most central in the federal courts,2
the most visible in the public sector3 and the most vociferous in the
federal bureaucracy.
4
To place recent expansion of the U.S. Foreign-Trade Zones program
in context, this note first traces the evolution of the foreign-trade zones
concept and the pre-controversy development of the U.S. Foreign-
* The word "BROACH" appearing in the title is used in two senses. First, a
"broach" is a tool utilized to pierce a wall. Second, when one "broaches" a subject,
one opens it up to discussion. WEBSTER'S THIRD NEW INT'L DICTIONARY 280
(unabr. 1969). This note broaches the subject of customs duties avoidance through a
discussion of the possible use of foreign-trade zones as a broach to pierce the tariff wall.
1. R. TkomAx, FR=E PoaRS A FORmcG-TRADE ZONEs 6 (1956).
2. In all, five lawsuits were filed against the Foreign-Trade Zones Board in fiscal
year 1969. Four of the five lawsuits arose out of the Maine Port Authority's applica-
tion for a sub-zone. FORmEIG-TRADE Zo zs BoARD, 31sT ANmmzA REPOR 5 (1969)
[hereinafter cited by number of annual report, e.g. - 31sr. ANN. REP.]. These law-
suits were dismissed on procedural grounds. 31s-r ANN. REP. 6 (1969), 32.%-D ANN. REP.
6 (1970). The fifth lawsuit, Armeo Steel Corp. v. Stans, will be discussed extensively,
infra.
3. See notes 95-100 and accompanying text, infra.
4. See notes 101-106 and accompanying text, infra.
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Trade Zones program. Next, the controversies in the public sector and
the federal bureaucracy are acknowledged for the sake of historical
perspective. This note specifically develops those issues surrounding
contention in the federal courts. The ramifications of the federal court's
decision in Armco Steel Corp. v. Stans5 are discussed in detail. Based
on the conceptual and practical foundation outlined above, the recent
growth in the U.S. Foreign-Trade Zones program is then explained
through an examination of recent legal and economic developments.
Finally, prospects for the U.S. Foreign-Trade Zones program are con-
sidered.
II. DEVELOPMENT OF U.S. FOREIGN-TRADE ZONES
A. Foreign-Trade Zone Concept
The temporary entry system authorized under Title 19 of the
United States Code is designed to encourage foreign commerce and to
place American enterprises on a competitive footing with foreign com-
panies in the international market.0 To accomplish these objectives,
procedures are set forth to: 1) permit temporary importation of foreign
merchandise into the United States without payment of duties or 2)
permit recapture of duties on imported materials when reexported.7
Four basic provisions of Title 19 comprise the temporary entry system.
These four provisions are termed drawback, release under bond, the
bonded warehouse and the foreign-trade zone.8 Only the foreign-trade
zone component of the temporary entry system is examined here.
Since the establishment of the first foreign-trade zone in the United
5. Armco Steel Corp. v. Stans, 303 F. Supp. 262 (S.D.N.Y. 1969), aff'd 431 F.2d
779 (2nd Cir. 1970).
6. Note, Foreign Trade Zones: Hole in the Tariff Wall or Incentives for Devel.
opment?, 2 LAw & POL. IN'rL Bus. 190, 191 (1970).
7. Id. Reexported commodities are commodities which are exported again. WEan-
sTER's THmU NEw INT'L DiCaONAnY 1907 (unabr. 1969). The term reexported Is
used here to describe the process whereby commodities are imported into a foreign-
trade zone in the United States, to be exported at a later date.
8. See note 6, supra at 191-98, for discussion of drawback, release under bond
and the bonded warehouse. With respect to foreign-trade zones:
The usual formal customs entry procedure and payment of duties is not
required on the foreign merchandise unless and until it enters customs ter-
ritory for domestic consumption, in which case the importer has a choice
of paying duties either on the original foreign materials or the finished prod-
uct. Quota restrictions do not normally apply to foreign goods in zones.
Domestic goods moved into a zone for export are considered exported on
entering the zone for purposes of excise tax rebates and drawback.
38TH ANN. REP. (1976) (inside front cover).
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States in 1937,9 thirty other zones have been authorized.10 Officially, a
"foreign-trade zone" is defined as:
[A]n isolated, enclosed, and policed area, operated as a public
utility, in or adjacent to a port of entry, furnished with facilities for
lading unlading, handling, storing, mainipulating [sic], manufactur-
ing, and exhibiting goods and for reshipping them by land, water,
or air. Any foreign and domestic merchandise, except such as is
prohibited by law . . . may be brought into a zone without being
subject to the customs laws of the United States governing the entry
of goods or payment of duties thereon; and such merchandise per-
mitted in a zone may be stored, exhibited, manufactured, mixed or
manipulated in any manner, except as provided in the act and
other applicable laws or regulations. The merchandise may be ex-
ported, destroyed, or sent into customs territory from the zone, in
the original package or otherwise. It is subject to custom duties if
sent into customs territory, but not reshipped to foreign points.1 '
The concept of a foreign-trade zone is a derivation of its northern
European counterpart, the free port.'2 The antecedents of free ports,
free cities, were once quite common in the western world. Today free
cities are virtually nonexistent. The British Crown colonies of Hong
Kong and Singapore are perhaps the closest modem parallels.' s The
free port concept is traceable to ancient Carthage and the Roman
Empire, where principles of transshipment and temporary storage for
reexport emerged.' 4 A forerunner of the modem foreign-trade zone
was established at Genoa, Italy, early in the seventeenth century. This
zone was created by ordinance and included port facilities and ware-
houses. It was distinguishable from a free city in that residential
9. The first zone was established in New York, New York. See notes 38 & 39, infra.
10. A second zone was authorized for Mobile, Alabama. It opened on July 21,
1938. Due to unsuccessful efforts to attract business, the zone closed in January 1939,
and the zone grant was cancelled thereafter. Is-r. ANN. BE. 2 (1939).
With regard to the other zones, see note 45, infra (New Orleans, Louisiana);
note 46, infra (San Francisco, California); note 47, infra (Los Angeles, California);
note 48, infra (Seattle, Washington); note 49, infra (San Antonio, Texas); note 74,
infra (Toledo, Ohio); note 75, infra (Mayaguez, Puerto Rico); note 90, infra (Hono-
lulu, Hawaii); note 91, infra (Bay County, Michigan); note 92, infra (Bayonne, New
Jersey); note 162 infra (McAllen, Texas; Kansas City, Missouri; Kansas City, Kan-
sas; Little Rock, Arkansas; Sault Ste. Marie, Michigan; San Jose, California); note
163, infra (Omaha, Nebraska; Portsmouth, Virginia; Dorchester County, South Caro-
lina; Chicago, Illinois; Buffalo, New York; Pittston, Pennsylvania; Fort Lauderdale,
Florida; Shenandoah, Georgia; Boston, Massachusetts; New Bedford, Massachusetts;
Louisville, Kentucky; and Salt Lake City, Utah).
11. 15 C.F.R. § 400.101 (1977).
12. B. TOkoN, supra note 1, at 159.
13. Id. at 11.
14. Id. at 13.
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quarters were excluded from the zone. 15 By the mid-nineteenth cen-
tury, free ports, or foreign-trade zones in the modem American
usage, had achieved essentially the legal and areal structures that are
prevalent today.',
B. Introduction of Foreign-Trade Zones in the United States
The first attempts to secure legislation permitting foreign-trade
zones in the United States began in 1894.17 Although these bills were
unsuccessful, sporadic congressional interest continued until 1919,
when the efforts lapsed completely after six relevant bills died in com-
mittee.' Congress did not even consider foreign-trade zone legislation
for the next few years, but interest reemerged in the mid-1920's. 1' It
was not until June 18, 1934, that the Foreign-Trade Zones Act of
193420 was signed into law.21
Three characteristics of the legislation are particularly noteworthy:
1) the legislation is similar to northern European free port legislation;
22
2) it is standing legislation, 23 and 3) it is worded broadly so as to
15. Id. at 14.
16. Id. at 20.
17. Note, Foreign-Trade Zone Manufacturing: The Emergence of a Free Trade
Instrument, 9 VA. J. INT'L LAw 444, 448 (1969).
18. R. THomAN, supra note 1, at 135. The six bills referred to are: S.1652, S.2288,
S.3170, H.R.9724, H.R.9778 and H.R.10156. 58 CoNG. RzEc. INDEx 9328 (1919). In
the same year, joint resolutions were made to authorize estiblishment of free ports
of entry or foreign-trade zones at the following locations: Boston, Mass. (H.J. Res.
141); Savannah, Ga. (H.J. Res. 142); Newport News Va. (H.J. Res. 223); Galveston,
Tx. (H.J. Res. 224); Jacksonville, Fla. (H.J. Res. 225); Charleston, S.C. (H.J. Res.
226); Wilmington, N.C. (H.J. Res. 228); San Juan, P.R. (H.J. Res. 234); and Norfolk,
Va. (H.J. Res. 237). Id.
19. R. THOMAN, supra note 1. In 1924, the Senate Committee on Commerce re-
ported back foreign-trade zone legislation and submitted a report. 65 CoNe. REc.
7334 (1924). Further attempts were made to secure foreign-trade zone legislation
in the years that followed. See, e.g., 67 CoNG. REC. 5990 (1926) (S.66 reported out
of committee); 70 CONG. REc. 1640 (1929) (S.742 announced as next in order).
In 1929, the U.S. Army Corps of Engineers and the U.S. Shipping Board published
jointly a study of the ramifications of establishing foreign-trade zones in the United
States. See, generally, Coarps oF U.S. Ainrx; UNITED STATES SIPPlNG BoAnD, Misc,
Series No. 3, Foreign-Trade Zones (or Free Ports) (1929).
20. Foreign-Trade Zones Act of 1934, ch. 590, 48 Stat. 998-1003 (1934); a
amended, 19 U.S.C. §§ 81(a)-(u) (1970) [hereinafter cited as FM AcT or the Aar].
21. 78 CONG. REc. 12,523 (1934).
22. R. THomAN, supra note 1, at 136.
23. Id. at 26. Specifically, the FTZ Act, § 2, provided in part:
"The Board is hereby authorized ... to grant .. .the privilege of estab-
lishing, operating, and maintaining foreign-trade zones .
See also, FTZ AcT §§ 8, 10.
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concern the concept of a foreign-trade zone rather than the establish-
ment of specific zones.2 4 The Act created a board2 5 - the Foreign-
Trade Zones Board - consisting of the Secretary of Commerce," the
Secretary of the Treasury and the Secretary of War."-- This board was
authorized to: grant the privilege to operate a foreign-trade zone2 8
to an applicant 29 who proposed a suitable location with sufficient fa-
cilities and appurtenances; 30 exclude from any zone any goods or
process of treatment that was, in the Board's judgment, detrimental to
the public interest, health or safety;31 revoke a grant for repeated will-
ful violations of the Act if the grantee had been given notice and an
opportunity to be heard;32 and, finally, issue rules and regulations not
inconsistent with the Act or certain of the rules and regulations issued
by the Secretary of the Treasury.33
24. Id. Testifying before a subcommittee of the Committee on Ways and Means
on the FTC Act, Rep. Emanual Celler, author of the Act, stated:
"I am primarily interested in the general principle of a 'free port' the form
the bill takes is not so important."
Hearings on H.R. 4226 and H.R. 9206 Before a subcommittee of the House Com-
mittee on Ways and Means, 72 Cong., 2d Sess. at 6 (1933) [hereinafter cited as 1933
HoUsE HEARINcs].
25. FZ Act § 1. Conflict developed between the House and the Senate over ad-
ministration of the program. \While the Senate favored placing control solely in the
Secretary of Commerce, the House favored the use of a board. 78 Co.\a. REc. 9776,
9946 (1934). The conference committee recommended the House position and both
houses of Congress adopted it. 78 CONG. REO. 10476, 10616 (1934).
26. The Secretary of Commerce acts as chairman and executive officer of the Board.
F=Z Act § 1, as amended, 19 U.S.C. § 81a(b) (1970); see also 15 C.F.R. § 400.103
(1977).
27. The title "Secretary of War" was redesigned when the office of Secretary of
Defense was established. NATIONAL SEcunrr Aca of 1947 ch. 343, 61 Stat. 495 § 202,
as added Aug. 10, 1949, ch. 412, § 40, 63 Stat. 579 (formerly 5 U.S.C. 171-1.). Now,
the Secretary of the Army fills the position. 15 C.F.R. 400.103 (1977).
28. FMZ Act § 2(a), as amended, 19 U.S.C. § 81b(a) (1970). Each port of
entry is entitled to at least one zone. F1Z AcT § 2(b), as amended, 19 U.S.C. § 81b
(b) (1970). Additional zones may be granted only if the Board finds the existing or
authorized zones inadequate to serve the convenience of commerce. Id.
29. Only a corporation may receive a grant. FTZ Aar § 2(a), as amended, 19
U.S.C. § 81b(a) (1970). And although both public and private corporations may
apply, applications of public corporations must be given preference. Id., § 2(c), as
amended § 81b(c). For the definition of "public corporation" see § 1(e), as amended
§ 81a(e). For the definition of "private corporation" see § I(f), as amended § 81a(f).
30. Id. § 7, as amended, 19 U.S.C. § 81g; see 15 C.F.R. § 400.200(a) (1977).
31. Id. § 15(c), as amended, 19 U.S.C. § 810(c); see 15 C.F.R. § 400.807 (1977).
32. Id. § 18, as amended, 19 U.S.C. § 81r. A fine of not more than $1000 may be
imposed in the event of violation of the Act by the grantee or any officer, agent, or
employee thereof. Id. § 19, as amended, § 81s; see 15 C.F.R. §§ 400.1201, 400.1203
(1977).
33. Id., § 8, as amended, 19 U.S.C. § 81h. See also Id. § 16, as amended, 19
U.S.C., § 81p.
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Under the Act, each zone was required to operate as a public utility
and its rates and charges were to be fair and reasonable.8 4 The cost
of maintaining customs services at the zone was to be assumed by the
zone operator.35 The Act provided that foreign and domestic merchan-
dise could be brought into a zone and "stored, broken up, repacked,
assembled, distributed, sorted, graded, cleaned, mixed with foreign
or domestic merchandise or otherwise manipulated."80 Finally, the Act
expressly prohibited manufacturing and exhibiting in any foreign-trade
zone.37
The first foreign-trade zone was granted to New York City in
January 1936.38 Opening in February 1937, the zone covered approxi-
mately ninety-two acres of land and water along the Staten Island
waterfront." Operations became profitable in 193940 and continued
to be so during World War 11. 41 The success of the New York zone
prompted various trade and civic associations to urge other ports to
provide similar facilities.42 Further impetus was added to the Foreign-
Trade Zone program when the House Special Committee on Post-War
Economic Policy and Planning recommended the creation of two ad-
ditional foreign-trade zones to be located on the Pacific and Gulf coasts
of the United States. 43 In the years immediately following the war,
The regulations of the Foreign.-Trade Zones Board are published at 15 C.F.R.
Part 400. Regulations of the U.S. Customs Service relating to foreign-trade zones are
published at 19 C.F.R. Part 146.
34. Id. § 14, as amended 19 U.S.C. § 81n.
35. Id.
36. Id. § 3. This section was amended in 1950 to permit manufacturing and ex-
hibition. Boggs Amendment, ch. 296, § I, 64 Stat. 264 (1950), as amended, 19 U.S.C.
§ 81c (1970).
37. Id. § 3. Also, no retail trade is permitted in the zones except under permits
issued by the grantee and approved by the Board. Id. § 15(d), as amended, 19 U.S.c.
§ 81o(d). See 15 C.F.R. § 400.808 (1977).
38. IST. ANN. REP. 2 (1939).
39. Id. at 3, 4.
40. 2ND ANN. REP. 5 (1940).
41. 3RD ANN. REP. 7 (1941); 4Tn ANN. REP. 8 (1942); 5-ni ANN. Rur. 4 (1943);
6TH ANN. REP. 6 (1944); 7TH ANN. REa. 6 (1945); 8Tu ANN. REP. 5 (1946).
42. 6Tr ANN. REP. 9 (1944). Among the group of associations urging expansion
of the foreign-trade zone program were the American Association of Port Authorities,
the Mississippi Valley Association, the Pacific Coast Association of Port Authorities,
and the San Francisco Chamber of Commerce.
43. 7TH ANN. r. 2, 3 (1945). Specifically, the Committee recommended:
Our foreign trade would be further assisted by the creation of additional
foreign-trade zones. At present we have only a single foreign-trado zone, on
Staten Island, N.Y. The Committee believes that two additional foreign-
trade zones should be established, one on the Pacific Coast and one on the
Gulf Coast. In each of these zones the importation of goods for the purpose
[Vol. I
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the Board envisioned a unique opportunity for U.S. ports to service
trade displaced from major foreign ports that had been destroyed dur-
ing the war. The Board noted that if U.S. ports were to provide foreign-
trade zones to facilitate transshipment and reexport, the displaced
trade might be shifted to U.S. ports and retained.44 In this environment
of optimism, five applications were submitted and five zones granted:
New Orleans45 in 1946, San Francisco 40 in 1948, and Los Angeles,4
7
Seattle 48 and San Antonio49 in 1949.
C. Rise of Manufacturing in U.S. Foreign-Trade Zones
As previously mentioned, the 1934 legislation specifically excluded
manufacturing and exhibition from zones; but the application of this
prohibition proved troublesome to the Board.o While a seller was
of display, sampling, or manufacturing for reexport should be permitted free
of duty. This would avoid handling and freight charges, and would eliminate
drawbacks on such goods. [emphasis added]
44. 6r ANN. REP. 3 (1944).
45. FMZ Bd. Order No. 12, 11 Fed. Reg. 8235 (1946).
46. FTZ Bd. Order No. 16, 13 Fed. Reg. 1459 (1948).
47. FTZ Bd. Order No. 18, 14 Fed. Reg. 3686 (1949). The Los Angeles zone
opened on September 1, 1949. 12T ANN. REP. 9 (1950). After sustaining operating
losses for six consecutive years, the Board of Harbor Commissioners, City of Los
Angeles, decided to close the zone. 18TH ANN. BRaP. 19 (1955). Two reasons were
cited: the unsettled trade conditions in the Far East and the remoteness of the zone
from the Los Angeles metropolitan area. Id. at 19, 20. Accordingly, the FTZ Board
revoked the grant on December 8, 1955. FTZ Bd. Order No. 41, 20 Fed. Beg. 9434
(1955).
48. FTZ Bd. Order No. 19, 14 Fed. Reg. 3686, 3687 (1949).
49. FTZ Bd. Order No. 21, 14 Fed. Reg. 7363 (1949). Located at the Municipal
Airport, San Antonio, Texas, this zone opened September 1, 1950. 12tr A.,n.-. REP.
12 (1950). After four unsuccessful years of operation, the zone grant was revoked at
the request of the grantee. FTZ Bd. Order No. 35, 18 Fed. Reg. 5284, 6637 (1953).
50. Background to the exclusion in the 1934 legislation is most interesting. As
the following excerpt of a 1933 congressional hearing indicates, Congress was aware
of both the difficulty in distinguishing manufacture from manipulation and the pos-
sibility of authorizing manufacturing at some later date:
Mr. Watson. Your bill permits foreign articles imported into the United
States as to be manipulated, but not manufactured, and be exported . . .
Why do you make the distinction there between manipulate and manufacture?
Mr. Celler. That is a matter that would be subject to amendment, if ne-
cessary . . . I am primarily interested in the general principle of a "free
port"; the form the bill takes is not so important. I would prefer to exclude
manufacturing in the beginning. Let us try the idea of a free port first,
under conditions laid down in my bill, and then later we can if practical
and reasonable expand the facilities and functions of the free port. Manu-
facturing at this juncture might raise too much controversy. Let us leave it
out temporarily at least.
Mr. Watson. With reference to your language, 'manipulated, but not
manufactured,' how do you make the distinction? Manipulation comes pretty
No. 1]
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not allowed to exhibit foreign merchandise stored in a zone, the Board
permitted a buyer to examine such merchandise.51 With respect to
the manufacturing prohibition, the Board drew artificial distinctions
between manipulation and manufacturing in order to classify certain
activities as manipulation, 52 thereby determining that these activities
were permitted in the zones.53 Fitting imported watch movements into
domestic cases was spuriously declared a manipulation, as was the
extraction of Oleo Capsicum from imported African chili peppers.54
Fortunately such artifices were short lived.
In 1945 Congress first considered an amendment to the Foreign-
Trade Zones Act permitting manufacturing and exhibition.5 5 During
a congressional hearing three years later, Congressman Ellsworth B.
Buck, author of one of two bills authorizing manufacturing, described
the purpose of such an amendment as follows:
Application of the prohibition against manufacture and exhibition
have [sic] brought up many exasperating, and in some cases, ludi-
crous situations, in many cases resulting in extremely legalistic argu-
ments approaching those theological arguments once popular as to
the number of angels that could stand on the head of a pin.
These bills would remove the restrictions on manufacturing and
near to being manufactured. You allow things to be mixed or otherwise manip-
ulated. Where do you make the distinction there?
Mr. Celler. Manufacturing is not exactly manipulation. Manipulation might
merely be breaking a product into smaller units without any manufacture...
Let us not be concerned with details. 1933 House HjuuNcs, supra note
24, at 6, 7.
51. 12TH ANr. REP. 3 (1950); 7TH ANN REP. 4 (1945).
52. FTZ Bd. Order No. 15, 12 Fed. Reg. 3982 (1947).
53. FTZ Ed. Order No. 15 Sub 1, 13 Fed. Reg. 3703 (1048). See note 54, infra.
54. Aside from the two examples given in the text, the FTZ Board also ruled
that the following activities were manipulations and not manufacturing: combining
imported olive oil with domestic vegetable oils, attaching domestic wrist bands to
imported watch heads, combining imported sugar and shortening with domestic flour
and salt, screwing imported bulbs into domestic flashlight cases, dying textiles in the
gray and mixing and coloring different rums FTZ Ed. Order No. 15, Sub 2, 14 Fed.
Reg. 1159 (1949); FTZ Ed. Order No. 15 (amended), 13 Fed. Beg. 1383 (1948);
FTZ Bd. Order No. 15 Sub 1, 12 Fed. Beg. 3982 (1947).
Under the regulations in effect at the time of these orders, in order to obtain
permission to manipulate merchandise in a zone, a company was first required to seek
permission from the collector of customs. If an unfavorable ruling was obtained, the
company could appeal to the Commissioner of Customs. And finally, if an unfavorable
ruling was again obtained, the company could appeal to the FTZ Board. 15 C.F.R.
§ 400.800(e) (1949). In 1949, the Board revised the regulations to eliminate the in-
termediate appeal to the Commissioner of Customs. FTZ Ed. Order No. 17, 14 Fed.
Reg. 3671 (1949). The reason given was to avoid delay in final action on requests
to manipulate. llT ANN. REx'. 2 (1949).
55. H.R. 3382, 79th Cong., 1st Sess. (1945), 91 CONG. REc. 5592 (1945).
[Vol. 1
exhibition to the extent consistent with protection of the revenue
and security of the national economy.
The zones definitely will offer opportunities for American manu-
facturers interested in foreign trade to utilize American labor and
American materials, to produce commodities which may be sold
for domestic consumption or exported to foreign markets in accord-
ance with their current needs and opportunities.'"
Reviewing the transcript of this hearing, it is not clear whether the
legislative intent of the amendment was to restrict manufacturing to
small operations.57 Without further hearings, the legislation - renamed
56. Hearing on H.R. 6159 and 6160, Before the House Comm. on Ways and
Means, 80th Cong., 2d Sess. 6-8 (1948) [hereinafter cited as 1948 HousE HiuMcs];
see also Note, Foreign-Trade Zone Manufacturing: The Emergence of a Free Port In-
strument, 9 VA. J. hr'L L. 444, 4N2 (1969).
57. Note, Foreign-Trade Zone Manufacturing: The Emergence of a Free Port In-
strument, 9 VA. J. INTL L. 444, 452-54 (1969):
Congressman Celler used the example of a furniture manufacturer shipping
in foreign teak to a plant in a foreign-trade zone to illustrate his view of
the manufacturing amendment's purpose. He added:
But I do not envisage any large plants. Lack of space would make that
impossible. [W]e are not so much envisaging those huge operations as
we are those smaller operations ...
In a statement to the Committee, Mr. George L. Bell, Associate Director of
the Office of International Trade, Department of Commerce, concluded:
It is not contemplated by eliminating the latter exception that heavy
industry or manufacturing activities would be undertaken in the zone.
The limitation of space, location, and other facilities would actually not
permit such activities.
Somewhat later in his statement he explained his comments, pointing out that
existing foreign-trade zones were located in congested ports where land costs
were high, making any manufacturing, for example of automobiles or furni-
ture, unlikely because of the cost of the plant:
A cursory reading of the hearings might indicate that the legislative intent
of the amendment was to limit the manufacturing to small operations; a
closer examination infers that the primary reason for this was that the amend-
ment was being considered in light of existing zone locations. During the
hearings, Congressman Celler agreed that it would be easy to have an inland
zone located at an airport.
Congressman Celler, seeking to mollify the critics of his amendment,
assured that articles manufactured in a zone would be subject to the tariff
regulations. Critics also voiced concern over "manufacturing without limita-
tion . . . " Celler pointed out that there were specific items that could not
be manufactured in a zone. He also alluded to built-in "brakes" which would
supposedly delimit the "manufacturing" in a zone - (1) " . . . it is a public
utility that operates . . . " the zone and (2) " . . . you have these three de-
partments of government which would exercise control." He believed that
the Board would be "fair and just to all . . . " Third, there -was concern
over disadvantages to manufacturers who were not within a zone. Celler
stated:
If it is felt that there would be an undue advantage to a manufacturer
there as against all the other manufacturers, they may seek to exclude
them and not give them the privilege ...
[footnotes and emphasis omitted]
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the Boggs Amendment"8 - passed both houses of Congress two years
later"9 and was signed into law on June 17, 1950.00
The Board believed enactment of the amendment would increase
the potential usefulness of zones as trade promotion facilities and in-
crease opportunities for zone operating income.0 1 Although the new
privileges of manufacturing and exhibition were utilized to some ex-
tent, 2 the zones did not prove highly successful in the 1950's.18 In
an effort to assist zone operators in reducing operating expenses, the
Board authorized the streamlining of the Uniform System of Accounts,
Records and Reports, 4 and cut customs personnel requirements. 5
Additionally, the Board promoted zone use generally.00 Despite these
efforts, only two of the six existing zones operated profitably during
this period,07 and no new zones were authorized.11
58. Named after Representative Hale Boggs of Louisiana.
59. 96 CoNe. REc. 8010, 8330, 8482, 8556 (1950).
60. Id. at 9000.
61. 14TH ANN. REP. 2 (1952).
62. Examples include exhibiting glassware in the San Francisco zone, and cutting
and corrugating imported aluminum sheets in the New Orleans zone. 13ni ANN. Rup.
2, 3 (1951).
Additionally, a foreign-trade sub-zone was temporarily established in San Fran-
cisco at the San Francisco International World Trade Fair to provide duty-free ex-
hibition space. 15TH ANN. REP. 4 (1954). For regulation authorizing the establishment
of sub-zones, see note 78, infra.
63. In particular, the manufacturing privilege was not widely utilized In the 1950's.
23nD ANN. REP. 7 (1961).
64. FTZ Bd. Order No. 38, 20 Fed. Reg. 1130 (1955). A further reduction In
reporting requirements was made during the fiscal year ending June 31, 1956. 18T11
ANN. REP. 3 (1956). See 15 C.F.R. §§ 400.1002, 400.1002(a) (1976) (Each zone
grantee required to maintain Uniform System and make periodic reports to Board).
65. In 1952, customs costs were reduced by 10% in the New York and Now Or-
leans zones. 14TH ANN. REP. 4, 5 (1952). Over the next three years, substantial re-
ductions in customs costs were affected in the San Francisco, Los Angeles and Seattle
zones, and customs costs were further reduced in the New York zone. 17Trx ANN. Rap.
2 (1955). It should be remembered that the zone operator, and not the U.S. Govern-
ment, bears the costs of additional customs services rendered at a zone. Supra note 35.
66. E.g., the Executive Director of Foreign-Trade Zones Operations of the Board
visited all five operating zones, and the Board published an extensive enumeration
of the advantages available to a foreign-trade zone user. 16Tit ANN. Rr. 1, 23, 24
(1954).
67. The New York zone produced a profit in each of the following periods: 1939-
1964, and 1975-1976, while the New Orleans zone showed a profit during the follow-
ing periods: 1952-1962, 1969, 1970 and 1975. 1sT. - 38TH ANN. RaP. (1939-1976).
The San Francisco zone has shown a profit in each year since 1967 while the
Seattle zone has produced a deficit for each year since its opening in 1949. 10nia
- 38TH ANN. REP. (1948-1976).
Operators of the Los Angeles and San Antonio zones closed their zones volun-
tarily after several unsuccessful years. See note 47, supra [Los Angeles] and note 49
supra [San Antonio].
68. 22ND ANN. REP. 1 (1960).
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The reasons for the slow realization of zone potential can be placed
into two categories: inadequacy of facilities and poor international
trade conditions. With respect to the first category, the Board noted
a need to relocate, expand or otherwise improve existing facilities to
accommodate manufacturing."9 Regarding the second category, the
Board asserted that zone operations were adversely affected by export
and import controls, necessitated by the Korean conflict,7" as well as
a continued lowering of duties on imported goods.71
By the late 1950's, however, interest in foreign-trade zones had
reemerged.72 The opening of the St. Lawrence Seaway in 1959 brought
the Great Lakes region into the theater of world trade.73 To expedite
this new commerce, the Toledo-Lucas County Port Authority applied
for, and received, a zone privilege in 1960.74 The Board also granted
a zone license for Mayaguez, Puerto Rico, in the same year.75 Both
zones were specifically intended to accommodate manufacturing.76 By
1964, three manufacturers were operating in the Mayaguez zone, and
plans were being formulated for a whiskey bottling plant in the Toledo
zone.
77
69. 14TH ANN. REP. 2 (1952).
70. Id. at 5.
71. 20m ANN. REP. 4 (1958); but see note 189, infra.
72. 21sT ANN. REP. 2 (1959).
73. Id.
74. 25 Fed. Reg. 5554 (1960) [application]; FTZ Bd. Order No. 51, 25 Fed. Reg.
9909, 9910 (1960) [grant].
The Toledo, Ohio, zone opened in 1961 on a 5'A acre parcel located on the cast
bank of the Maumee River, which flows into Lake Erie. An additional 20 acre parcel
adjacent to the zone was designated for future expansion. 23RD ANN. REi. 8 (1961).
The zone has produced a profit in each year since 1967. 22N-D - 38rT A-,.. REP.
(1960-1976).
75. FTZ Bd. Order No. 50, 25 Fed. Beg. 6311, 6312 (1960). The Mayaguez zone
consisted of a 20 acre parcel located 4% miles from harbor facilities. Additionally,
15 acres were allotted for future expansion. The grantee, Puerto Rico Industrial De-
velopment Company, was a public corporation formed in 1942 to implement the in-
dustrial development program of the Commonwealth of Puerto Rico. It was felt that
a foreign-trade zone would attract business to the area and facilitate trade with other
areas including the United States. 22ND ANN. REP. 2, 3 (1960).
The zone opened in 1961 and operated profitably from 1965 through 1968. 23RD
- 38TH ANN REP. (1961-1976).
76. 23an ANN. REP. 7 (1961).
77. 26TH ANN. REP. 27, 33 (1964).
Two new manufacturing firms moved into the Mayaquez zone in 1966, and in
1967 three more were added to bring the total to 8. 287t ANN. REP. 27 (1966); 29rU
ANN. REP. 26 (1967).
A smelting plant was added to the Toledo zone in 1966. 28TH A x. RBiP. 33 (1966).
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Perhaps the most significant development of this period was the
establishment of the first sub-zone78 for solely industrial purposes. "
Located at Penuelas, Puerto Rico, the sub-zone was granted in 1962
and consisted of a 62.5-acre site containing a multimillion-dollar petro-
chemical feedstock processing plant owned by Union Carbide Caribe,
Inc.80 One year later, the Board granted a manufacturing sub-zone
in San Francisco.8'
Throughout the 1960's, interest in foreign-trade zones expanded
rapidly.82 An analysis of inquiries received by the Board reveals that
78. In 1952, the Board revised its regulations to conform to the Boggs Amendment
and added a provision defining "zones for special purposes." FTZ Bd. Order No. 29
§ 400.304, 17 Fed. Reg. 5316 (1952). See 13TH ANN. REP. 1, 2 (1951); 14mni ANN,
REP. "Appendix E" 7 (1952).
The regulation, unchanged since its adoption, reads as follows:
§400.304 Zones for specialized purposes.
The establishment of a zone, or a sub-zone in an area separate from an existing
zone, for one or more of the specialized purposes of storing, manipulating,
manufacturing, or exhibiting goods, may be authorized if the Board finds that
existing or authorized zones will not serve adequately the convenience of com-
merce with respect to the proposed purposes.
79. FTZ Bd. Order 53, 27 Fed. Reg. 1584 (1962). See note 80 infra.
80. 24TH Ar. REIP. 2 (1962).
The facility was used to produce chemicals including ethylene, ethane, hydrogen,
methane and sulfur. Raw materials included naphtha from Trinidad, and naphtha
refinery gas, propane and butane from Puerto Rico. Id. at 25. The erection of addl
tional facilities was approved in 1964. FTZ Bd. Order No. 61, 29 Fed. Reg. 0291
(1964). In 1972, the sub-zone grantee voluntarily relinquished the grant because sub-
zone status was no longer necessary to its operation under the Oil Imports Program.
FMZ Bd. Order No. 88, 37 Fed. Reg. 5147 (1972). See 34 ANN. REP. 1 (1972).
81. FTZ Bd. Order No. 59, 28 Fed. Reg. 6931 (1963).
The San Francisco sub-zone grant covered 22,000 square feet of space in a four
story building housing a manufacturing plant of the Lilli Ann Corporation of Cali-
fornia. 25r ANN. REP. 5 (1963). Semifinished and finished wearing apparel Is pro-
duced in the sub-zone principally from imported woven woolen cloth. 26Tit ANN,
REI. 21 (1964); see 38TH ANN. Rz'. 21 (1976).
82. In 1963, the Board noted it was receiving an increasing number of requests
for information on foreign-trade zones, and attributed this growing interest to several
factors:
Expanding international business activity.
Operation of the first industrial foreigu-trade sub-zone, which was estab-
lished in Puerto Rico in May 1962.
Pending establishment in San Francisco of a second sub-zone to serve
as a manufacturing site.
Stepped-up efforts by the Bureau of International Commerce to familiar-
ize business firms with the special features of the Foreign-Trade Zone Act.
Extensive coverage of foreign-trade zones in news and business publi-
cations.
25r ANN. M P. 4 (1963).
Interest continued to grow throughout the 1960's as the following chart Indicates:
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the following features of the Foreign-Trade Zones Act generated
particular interest:
Duty-free and quota-free manufacturing for export utilizing foreign
materials or components.83
Establishment and operation of production or distribution facilities
employing U.S. labor, machinery, and management - within the
United States but outside of its customs boundary.8'
Deferred outlay of working capital for payment of customs duties
on foreign merchandise or components until actual importation of
goods to the U.S. markets.85
Handling and use of quota restricted materials88
Determination of customs duties on zone-produced goods entering
U.S. customs territory based upon duty rates applicable to foreign
components rather than rates applicable to the overall product.87
Reactivation and utilization of surplus or unused manufacturing
plant facilities in urban and industrial areas.
Immediate export status of U.S. exports.8
Unlike the 1950's, when no new zones were authorized and the
number of zones in operation actually decreased,"" the 1960's saw con-
Number of Inquiries






30TH ANNm. REP. 8 (1968).
83. An example of duty-free manufacturing for export utilizing foreign components
is the oil refining operation located in Sub-zone 9A at Ewa, Oahu, Hawaii. In its first
full year of operation, fiscal 1973, the sub-zone received 10 million barrels of foreign
crude oil; 72% of the product was directly or indirectly exported. 3,Sr AN. Rzp. 41
(1973). Due to domestic deficiencies in the type of clean burning fuels produced in the
sub-zone, the proportion of the product exported dropped to 25% by the end of fiscal
1975. 37T Asm. REP. 33 (1975).
84. See 30Tn ANN. REP. 1 (1968); 28a ANN. REP. 1 (1966).
85. See Foreign Trade Zones, supra note 6, at 190-197, and 203-209 [advantages
of foreign-trade zone use over drawback, bonded warehouses, and release under bond].
86. See 25TH ANN. REP. 6 (1963) [stockpiling quota restricted goods until owner
given opportunity to import into U.S. customs territory]; 24TH ANN. REP. 6 (1962)
[quota restricted goods constitute a notable category of merchandise in the New York
zone].
87. "Zone manufacturers may import foreign materials into the zone duty free,
use the foreign materials to manufacture finished products and, upon importing the
finished product into the United States Customs territory, elect to pay the lower of
the duty on the finished product or the duty on the foreign components of the fin-
ished product." Foreign Trade Zones, supra note 6, at 205.
88. 30TH AN. REP. 9 (1968).
89. See note 67, supra.
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siderable expansion in the United States Foreign-Trade Zones program.
Aside from zone grants for Toledo, Ohio, and Mayaguez, Puerto Rico,
the following communities received grants: Honolulu, Hawaii;90 Bay
County, Michigan;91 and Bayonne, New Jersey92 By 1969, seven zones
and three sub-zones were in operation. 3 The total value of merclan-
dise brought into the zones for fiscal year 1969 exceeded $110,000,000,
an increase of $16,000,000 over fiscal year 1968.94 Given this growth,
it appeared that foreign-trade zones finally were prospering. Irrespec-
tive of these growth indicators, the Foreign-Trade Zone program was
immersed in controversy by the end of the 1960's.
m. FOREIGN-TRADE ZONES UNDER ATTACK
A. Proposed Oil Refinery and Sub-Zone at Machiasport, Maine
By the late 1960's the future of foreign-trade zones was clouded
by public controversy, disputes within the federal bureaucracy and
litigation in the federal courts. The public controversy centered around
the application by the Maine Port Authority for a general-purpose
zone at Portland, Maine, and a special-purpose sub-zone at Machias-
port, Maine. 5 Occidental Petroleum Corporation proposed to operate
a large refinery (300,000 barrels a day) in the sub-zone using foreign
crude oil. 9 Those favoring establishment of the sub-zone and refinery
argued that New England, which uses a high percentage of its own
oil for fuel, would benefit from a sub-zone refinery that utilized in-
90. FTZ Bd. Order No. 65, 30 Fed. Reg. 2377 (1965).
The Honolulu, Hawaii zone opened on June 15, 1966 at Pier 39 in Honolulu.
28TsH ANN. RE'. 37 (1966). Operations became profitable in 1970 and have so con-
tinued to this day. 28TH - 38TH ANN. REP. (1966-1976).
91. FTZ Bd. Order No. 69, 31 Fed. Beg. 12070-71 (1966). Two sub-zones were
authorized in the same grant, but never opened due to requirements under tho O11
Imports Program. 34TH ANN. REP. 35 (1972).
The Bay County zone opened in fiscal 1972 and temporarily closed in 1975. 38T11
ANN. REP. 2-31 (1976).
92. FTZ Bd. Order No. 77, 33 Fed. Reg. 17377-17378 (1968). The zono grant
for Bayonne, New Jersey was voluntarily relinquished without the zone ever opening
for business. FTZ Bd. Order No. 95, 38 Fed. Beg. 25722 (1973).
93. Zones in operation were located at New York, New Orleans, San Francisco,
Seattle, Mayaguez, Toledo and Honolulu. Sub-zones in operation were located at Now
Orleans, San Francisco, and Peneulas. 31sr ANN. Br. 1 (1969).
94. 31sr ANN. REP. 1 (1969).
95. 33 Fed. Beg. 14139-14140 (1968).
96. Foreign-Trade Zones, supra note 6, at 209 n.125; 31sT ANN. Rn,. 2, 3 (1969).
expensive foreign crude oil.97 Opponents argued that establishment
of the sub-zone and refinery would jeopardize the domestic crude
oil industry and increase American dependence on foreign oil sup-
plies.98 Action on the application was deferred by the Board in 1969,
pending a full review of U.S. oil import policies by President Nixon.9D
The Board has yet to make a decision and likely never will.100
B. Proposed Repeal of Foreign-Trade Zones Act
A second and more fundamental challenge was made in 1969 by
the U.S. Tariff Commission."0' In the second interim report issued
as part of its study of the temporary entry provisions of Title 19, the
Commission tentatively proposed the repeal of the Foreign-Trade
Zones Act.l02 The explanation the Tariff Commission offered was that
the zones were not accomplishing the original objective of the Act.
In fact, the Commission alleged, the zones were facilitating tariff and
import quota avoidance. It was also suggested that the desirable
functions performed in the zones could be transferred to bonded
warehouses.10 - At public hearings conducted by the Commission in
97. Foreign-Trade Zones, supra note 6, at 210 n.125 [citing 115 CoNG. BEc.
3684 (daily ed. April 14, 1969)].
98. Id. [citing 115 CONG. REc. H407 (daily ed. Jan. 17, 1969), § 3648 (daily ed.
April 14, 1969)].
99. Id. For discussion of oil import quota system under review, sea Foreign-Trade
Zones, n.6 supra at 210, 211, n.126. The Cabinet task force reviewing oil import pol-
icies recommended a transition from a quota sytem to a tariff system for controlling
oil imports. CABuiEr TAsK FoncE ON O. Ihmorr ComnoL, Tim On. I, T.,oa Quts-
TiON, 137 (1970); see generally, Foreign-Trade Zones, supra note 6 at 209, 210, n.125.
100. P. BparFoRu, A STORY OF Om REFNERU, NATIONAL SuRnuTY, AND TM
COAsT OF MAuN 2 (1975). No action had been taken as of Sept. 15, 1977. 39-42 Fed.
Reg. Index (1974-76; January 1977 - July 1977; individual issues August 1, 1977 -
September 15, 1977). For an extensive discussion of the intrigue surrounding the
proposed Machiasport sub-zone, see P. BDAnFonD, supra.
101. The U.S. Tariff Commission became the U.S. International Trade Commission
in 1974. Trade Act of 1974, Pub. L. No. 93-618 Title I, § 171, 88 Stat. 2009, amend-
ing 19 U.S.C. § 1330 (1970) codified at 19 U.S.C. § 1330(a) (Supp. 1975).
102. U.S. TAusFF COMM%'N, STUDY OF TEM1onAnY ENTEY PnovIsIoNs OF TrrLE 19
To THE UNrr= STATES CODE, TC Pun. No. 286, at 7 (1969) [hereinafter cited as
T. au CowNu'e REP. - 1969].
The study was initiated in 1965 and the Commission issued its first interim re-
port in 1966. U.S. TAursm Coi mn'N STunY OF TkmPOARY ENTRY PnovisioNs OF T=mE
19 OF THE UNrrED STATES CODE, TC PUn. No. 170, at 1 (1966) [hereinafter cited as
TAttW CoMe'N REP.- 1966].
103. TA ruF Com2,'N REP. - 1969, supra note 102, at 7. The Commission's as-
sumption that bonded warehouses could fully replace foreign-trade zones appears to
be unfounded. Foreign Trade Zones, supra note 6, at 218, n.152, at 219 nn.155-158.
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August 1969,104 considerable opposition to the proposal was voiced.10'
No final recommendation has been madeY°6
104. United States Tariff Commission, Hearing on Temporary Entry Provisions of
Title 19 of the United States Code (1969) [hereinafter cited as Tariff Comm'n Hear-
ings]. The Commission conducted the hearing on August 4-15, 1969. Foreign Trade
Zones, supra note 6, at 218, n.153.
105. With respect to the Commission's assertion that foreign-trade zones were not
facilitating the type of commerce for which they were designed, Congressman Cellor
testifies:
No elaboration of this argument appears in the text. I am familiar with the
adversary technique of creating a strawman and then lkocking him down.
This has not been done in this case. Instead the techniquo has been to pre-
tend that the man is invisible and then to argue he does not exist. I submit
that the [FTZ] Act is very much in existence and that it ought to be eval-
uated prior to the formulation of any conclusions about it.
Id. at 219 n.154.
106. The Commission has indicated that it will be unable to take action with re-
spect to the hearings in the foreseeable future. Foreign Trade Zones, supra note 0,
at 217, n.146.
Recommending the repeal of the FTZ Act was not the only avenue open to the
Tariff Commission. For example, the Commission could have ,:ought to curtail alleged
tariff and quota avoidance by recommending that the Act be amended to prohlbit
importation into the United States of goods manufactured in the zones. Limiting zone
activity to manufacture for reexport has been used successfully in Taiwan (Republic
of China).
The Taiwan zones program is based on the "Statute for Establishment and Man-
agement of Export Processing Zones," of January 30, 1965. U.S. DEP'T. OF COMMMIaCE,
FREE TRADE ZoNEs AND RLATED FACILrriEs ADnOAD 97 (1910) [see infra Appendix
A]. Under this provision, only "export enterprises" are permitted to use zone facilities.
Id. The zones program has been described generally as follows:
The export processing zones are established for export business accord-
ing to the rules of the export processing zone administration. The land In an
export processing zone is owned by the government and leased to export
manufacturers according to the provisions of the land law. Besides paying
rents regularly, lessees are also responsible for the expenditures of public
utility construction in the zone. There are standard factory buildings avail-
able for sale. Or, if an export manufacturer wishes to rent land and build
plants by themselves, they [sic] can apply for a factory loan, provided by
the government, repayable by installments spreading over ten years. In case
of transferring the ownership of either a standard factory building or a self-
built plant to another party for use, the buyer must also be an export man-
ufacturer.
By locating plants in export processing zones, manufacturers can be free
from payment of import duties, commodity tax, and business tax. Further-
more, the procedures concerning imports and exports, settlement of exchange,
customs inspection, investment application and implementation can all be
handled within zones, with minimal time and efforts.
INDUsTRIAL DEVELOPMENT AND INVESTMENT CENTER, A BluEr INTRODUCT1ON TO rim
INDUsTRiAL ESTATES IN TAwAN, REPUBLIC or CHINA 3-4 (1976) [available at Office
of Consulate General, Republic of China, San Francisco, California (hereinafter cited
as Taiwan Consulate)]. For general discussion of import duties and taxes in Taiwan,
see L. JE_-KoNG, Cxrr ETAND SEcuRITy iN THE REPUBLIC OF CHINA 49-50 (1973).
The first export processing zone, located at Koahsuing, opened in December 1960.
CHINA YEAmnooK 1976 at 186 (1976) [available at Taiwan Consulate]. As of Decem-
ber 1975, the zone accommodated approximately 140 projects representing more than
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C. Armco Steel Corp. v. Staneo7
In 1968 Armco Steel Corporation, supplier of the steel needs of in-
tervenor Equitable-Higgins Shipyard, Inc. filed an action seeldng a
declaratory judgment holding unlawful and setting aside an
order issued on November 19, 1968 . . . by the Foreign-Trade
Zones Board . . . granting the Board of Commissioners of the
Port of New Orleans . .. the right to set up a foreign-trade sub-
zone ... 108
The sub-zone site consisted of a shipyard leased from the New Or-
leans board by intervenor Equitable. 00 By its terms, the order au-
$70 million in investment. Id. 186-87. In 1975, employment in the zone totaled over
40,000 persons and exports exceeded $280 million. Id. 186. (For a discussion of work-
ing conditions and nature of employment, see CmNESE INM aomnuo. SERvicF, Tim
REPUBLIC OF CHNA n; TAIWAx ToDAY 44-45 (1976) [available at Taiwan Consu-
late]). Since establishment of the first zone, two more zones have been added to the
program with one situated in the Koahsuing Harbor area and the other situated in
central Taiwan eighteen miles east of Taichung Harbor. CHINA YrAnnoor 1976, supra
at 186. When all three zones are in full operation, it is expected that total employ-
ment will reach 100,000 persons and total annual exports will total about $1,000 mil-
lion. Id. at 187.
For a comprehensive discussion of the business environment in Taiwan, see R.
CoswAy, H. MA, W. SHATruC, TPADE AND INVE TNT IN TArwAN (1973).
107. 303 F. Supp. 262 (S.D.N.Y. 1969), affd, 431 F.2d 779 (2d Cir. 1970).
Litigation involving foreign-trade zones has been relatively infrequent with only
nine other cases reported as of mid-September 1977. See: State of Oklahoma ex rel.
Blankenship v. Smith, 312 F. Supp. 770 (W.D. Okla. 1970) [Federal court does not
have jurisdiction to declare illegal and enjoin proceedings pending before FMr Board];
Sinclair Oil Corp. v. Smith, 293 F. Supp. 1111 (S.D.N.Y. 1968) [Action challenging
two applications pending before FIZ Board not ripe]; Fountain v. New Orleans Pub-
lic Service, Inc., 387 F.2d 343 (5th Cir. 1967), af'g 265 F. Supp. 630 (E.D. La.
'1967) [FTZ Act does not confer federal jurisdiction over wrongful death action where
death occurred in FIZ]; G. D. Searle and Co. v. Byron Chemical Co., 223 F. Supp.
172 (E.D.N.Y. 1963) [Patent laws applicable to operations in FIZ]; Inter-Maritime
Forwarding Co. v. United States, 192 F. Supp. 631 (Cust. Ct. 1961) [determination
of duties on quota restricted goods made when withdrawn into customs territory and
not when privileged status obtained]; United States v. Prock, 105 F. Supp. 263
(S.D. Tex. 1952) [shipment in foreign commerce if sent from one state to FTZ in
another state]; During v. Valente, 267 App. Div. 383, 46 N.Y.S. 2d 385 (1944),
ree'g 42 N.Y.S. 2d 11 (1943 Estate liquor licensing requirement inoperative in FIZ
as burden on foreign commerce]; American Dock Co. v. City of New York, 286 N.Y.
658, 36 N.E. 2d 696 (1941), aff'g mein. 261 App. Div. 1063, 26 N.Y.S. 2d 704 (1971),
aff'g mem., 174 Misc. 813, 21 N.Y.S. 2d 943 (1940) [Contract between grantee and
private corporation whereby private corporation was to undertake operation of zone
is not a transfer of the grant in violation of 19 U.S.C. § 81g]; New York Foreign
Trade Zone Operators, Inc. v. State Liquor Authority, 285 N.Y. 072, 34 N.E. 2d 316
(1941), rev'g 259 App. Div. 993, 20 N.Y.S. 2d 986 (1940) afJ'd mem., 73 Misc. 540,
18 N.Y.S. 2d 188 (1939) [User of FTZ may seek declaratory judgment in New York
state court regarding application of state liquor laws to its operations in N.Y. FIZ].
108. Armco Steel Corp. v. Stans, 303 F. Supp. 262 at 264 (S.D.N.Y. 1969) [here-
inafter cited as Armco].
109. Armco Steel Corp. v. Stans, 431 F.2d 779, 783 n.5 (2nd Cir. 1970) [herein-
after cited as Armco v. Stans].
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thorized the manufacture of steel vessels using foreign and domestic
materials'-1 Equitable was permitted to manufacture steel barges
using steel plates imported from Japan into the sub-zone without pay-
ment of the prevailing 79i per cent customs duty on foreign steel."1
Once the barges were completed, they were to be brought into the
customs territory as "vessels," a duty-free classification.'
1 2
The origin of the potential profitability of Equitable's proposed
sub-zone was modem technology. In 1963 a New Orleans firm of
naval architects and marine engineers had developed a new cargo
distribution system called LASH (lighter-aboard ship). 113 Central
Gulf Steamship Corporation bought the idea. The focal point of the
system is a large "mother" ship that would carry 73 steel river
barges1 4 piggy-back style between Europe and the United States.
The system utilizes 233 barges so that while the "mother" ship trans-
ports one set of barges, the other two sets - one in Europe and the
other in the United States - can be used to deliver and pick up
cargo. The principal advantages of the LASH concept have been
described as follows:
The barges are capable of travel over inland waterways and enable
the loading and unloading of cargo at the "doors" of various cus-
tomers. Inasmuch as three sets of barges operate independently,
the "mother" ship need not delay at a port to await the return of
the barges engaged in their multiple destination journeys. Finally,
because each barge is its own container, it can be expeditiously
The site was part of a 38-acre tract which the New Orleans Board had leased
to Equitable for 50 years (commencing January 1, 1967 and ending December 31,
2016). To comply with the requirement that the Board be the grantee of the sub-
zone Equitable leased back the 3.64-acre tract where the sub-zone was to be located.
It was understood that the Board would allow Equitable to occupy and utilize the
site for construction of LASH barges. Id. (See Note 113 infra and accompanying text.)
110. FMZ Bd. Order No. 78, 33 Fed. Reg. 17378-17379 (1968).
111. Tariff Classification Act of 1962, 19 U.S.C. § 1202, sch. 6, pt. 2, subp. B,
item 608.84 (1964) [customs duty on imported steel].
On January 16, 1968, the Treasury Department ruled:
Foreign steel may be taken into a foreign-trade zone without payment
of duty, upon compliance with pertinent requirements. If barges are con-
structed in the zone with the use of such steel, they would not be sub-
ject to entry or duty as goods, wares, and merchandise. The question
of whether the Foreign-Trade Zones Act contemplates the construction
of vessels in a foreign-trade zone is within the jurisdiction of the For-
eign-Trade Zones Board.
T.D. 68-107(2); Foreign-Trade Zone Manufacturing, supra note 17, at 460.
112. Armco, supra note 108, at 265.
113. Friede & Goldman, Inc. of New Orleans, Louisiana designed the LASH sys-
tem. Foreign-Trade Zone Manufacturing, supra note 17, at 463.
114. Each steel river barge would weigh up to 400 tons when fully loaded. Id.
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loaded into and unloaded from the "mother" ship by means of a
crane without disturbing the barge's cargo, enabling the "mother"
ship to avoid longer in-port delays and thereby relieving port con-
gestion 11
5
In sum, the LASH system makes it possible for a "mother" ship to
carry seven times the amount of cargo per year that a conventional
ship can carry.116
Once Central Gulf acquired the idea, it contracted with Inter-
national Paper Company for the services of a "mother" ship'1 7 and
contracted with Equitable to build the barges, which Central Gulf
owns.""" The terms of the latter contract included a provision that
Equitable use its best efforts to secure sub-zone status for its ship-
yard. In any event, Equitable planned to use the less expensive Japa-
nese steel.119
The New Orleans board, prompted by Equitable, filed an appli-
cation for a sub-zone grant March 18, 1968.120 Hearings were held
in New Orleans May 22 and 23, 1968, by the Examiner's Committee
of the Zones Board.121 After receiving evidence, the Examiner's Com-
115. Armen v. Stans, supra note 109, at 782.
116. Foreign-Trade Zone Manufacturing, supra note 17, at 463. Using the contain-
erized barges, a LASH vessel could be loaded and unloaded within 24 hours, com-
pared to 10 days for a conventional vessel. Armco, supra note 108, at 264 n.2. Thus,
a LASH vessel could make twelve round trips per year between Europe and Gulf
ports. Foreign-Trade Zone Manufacturing, supra, at 464.
117. The "mother" ship is a 43,000 ton vessel with a length of 850 feet and a
cruising speed of 20 knots. Id. at 463 n136. At the time Armco filed suit, the vessel
was being built by Uraga Heavy Industries, Ltd. of Japan for an estimated $10 mil-
lion. Id. at 464.
118. Armeo, supra note 108, at 264.
119. Id. at 264, 265.
If the New Orleans Board was unable to obtain sub-zone status for Equitable,
the contract price was to be increased by the amount of duties levied on the Japanese
steel. Armco v. Stans, supra note 109, at 783 n.4.
In all, it was estimated the project would require 18,000 tons of steel. Foreign-
Trade Zone Manufacturing, supra note 17, at 465. The advantages of using Japanese
steel and obtaining sub-zone status are as follows:
If the barges were to be built by Equitable with domestic steel (no tariff)
the total steel cost would be $2,430,000 ($10,428 per barge). Using foreign
steel imported into the United States (72% tariff) the total steel cost would
be $1,935,000 ($8,305 per barge). The total steel cost using foreign steel
in a foreign-trade zone (no tariff) was computed to be $1,800,000 ($7,725
per barge).
Armco v. Stans, supra. A saving of $435,000 would be achieved through use of Japa-
nese steel with an additional savings of $135,000 realizable if sub-zone status were
obtained.
120. Armeo, supra note 108, at 265; 33 Fed. Reg. 5022, 5023 (1968).
121. Armco, supra note 108, at 265.
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mittee recommended approval of the application, saying that, on the
whole, foreign and domestic trade policies would be furthered by a
sub-zone grant.122 The Zones Board held a hearing June 10, 1968,
at which various interested parties made presentations. In particular,
Armco took the position that it would have to reconsider a $90 million
expansion planned for its Houston plant if the Zones Board granted
the sub-zone. Opposition to the application was expressed by repre-
sentatives of U.S. Steel Corporation, several labor unions and a num-
ber of shipbuilders. s2 3 Six months later, the Zones Board issued a
sub-zone grant by a vote of 3-0 and made the following relevant find-
ings of facts:
1) that the existing Foreign-Trade Zone No. 2 at New Orleans
will not serve adequately the convenience of commerce with
respect to the proposed purpose of such sub-zone; and
2) that the proposed plans and location are suitable for the estab-
lishment and operation of the sub-zone.
1 24
1. Armco Loses in District Court
Armco filed suit November 7, 1968, in the Southern District of
New York and moved for summary judgment on January 10, 1969.
Intervenors Equitable and Central Gulf moved for summary judg-
ment dismissing the complaint on February 27, 1969, and they were
joined by the defendants, members of the Zones Board and the ex-
ecutive secretary of the Zones Board. Long briefs were filed by all
parties. 25 On June 19, 1969, District Judge Dudley B. Bonsal denied
Armco's motion and granted intervenors' and defendants' motion to
dismiss the complaint. After discussing the issue of whether Armco
122. Armco v. Stans, supra note 109, at 783, 785. Specific findings of the Examiner's
Committee included:
The starting up of the sub-zone site will be of substantial economic Im-
portance to the City of New Orleans and the port of New Orleans, the State
of Louisiana and make some economic contribution nationally.
The LASH system will aid in making a positive contribution to the U.S.
balance of payments problem by way of the value added in the United
States....
Operation of a shipyard in a foreign-trade zone would not interfere with
the protection of the revenue.
Armco, supra note 108, at 271.
123. Foreign-Trade Zone Manufacturing, supra note 17, at 468-69.
124. FTZ Bd. Order No. 78, 33 Fed. Beg. 17378-17379 (1968) (Order Issued on
November 19, 1968); see also Foreign-Trade Zone Manufacturing, supra note 17, at
469.
125. Foreign-Trade Zone Manufacturing, supra note 17, at 470. For listing of argu-
ments briefed by the parties, see, id., at 470-72 nn.182-185.
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had standing to challenge the order and concluding that it did, 26
Judge Bonsal reached the merits of the case, in his opinion published
at 303 F. Supp. 262.
Armco argued the illegality of the order on five grounds:
1) the Act does not authorize the construction of vessels in a zone
or sub-zone;
2) the Order nullifies the tariff laws and enables Equitable to evade
customs duties;
3) the sub-zone cannot be operated as a "public utility," as re-
quired by the Act, since it will be used solely by a private
corporation;
4) the Zones Board's findings of fact are insufficient and are not
based on substantial evidence; and
5) the real applicant for the sub-zone is Equitable, not the New
Orleans Board.
1 27
The first ground was based on a somewhat artificial argument, and
the court had little trouble concluding that nothing in the Zones Act,
regulations or tariff laws prohibited foreign steel plates from being
manufactured into non-dutiable articles such as barges -.12 8
Although the first ground was particular to this case, the remain-
ing four entailed ramifications beyond a challenge of the order. For
instance, if the court were to invalidate the order on the second
ground, certain operations in the Seattle and Toledo zones would
appear to be illegal, since in each of these zones Volkswagen panel
trucks were being converted into campers with an attendant reduc-
tion in the applicable rate of duty from 25 per cent to 6.5 per cent. -129
Regarding the third ground, it should be noted that the San Fran-
cisco and Penuelas sub-zones each accommodated a single private
corporation. 30 Since the Zones Board used the same language in
126. Armco, supra note 108, at 268. For a thorough discussion of the standing
issue, see Comment, Customs-Foreign-Trade Zones Act - Domestic Steel Manufacturer
Has Standing to Challenge Order of Foreign-Trade Zones Board Authorizing Foreign-
Trade Sub-Zone In Which Imported Duty-Free Steel Can Be Used To Manufacture
Barges For Sale In United States, 10 VA. J. INr'L L. 179-187 (1969).
On appeal, intervenors' challenge of Armco's standing was summarily dismissed
under the more liberal standing requirements just announced in Data Processing Serv-
ice v. Camp, 397 U.S. 150 (1970). Armco v. Stans, supra note 115, at 784. For more
recent articulation of standing requirements, see, Simon v. Eastern Ky Velfare Rights
Organization, 426 U.S. 26 (1976).
127. Armco, supra note 108, at 268.
128. Id., at 268-69.
129. Armco v. Stans, supra note 109, at 782; 31sT ANN. REP. 23, 32 (1969).
130. See, supra note 81 (San Francisco Sub-Zone); supra notes 79 & 80, and ac-
companying text (Penuelas, Puerto Rico Sub-Zone).
No. 1-]
124 HASTINGS INT'L AND COMPARATIVE LAW :REVIEW
making its findings of facts in each zone and sub-zone grant, an in-
validation of the challenged order on the fourth ground would render
all prior grants vulnerable to attack.131 Finally, an invalidation of the
order on the fifth ground would cast doubt on the validity of the
San Francisco and Penuelas sub-zone grants since the relevant order
for each sub-zone named the sole occupant. 182 It is clear that a dis-
position of the case in favor of Armco on any of the latter four grounds
would threaten the stability of at least some of the established zones
and/or sub-zones.
In addressing the merits, Judge Bonsai deferred to Congress the
consideration of policy questions raised in the case and adopted a
permissive attitude toward the judgment of the Zones Board. On the
second ground, the issue of whether the order nullified the tariff laws
and enabled Equitable to evade customs duties by permitting the
corporation to escape payment of any duties on foreign steel, Judge
Bonsal summarily concluded:
Since the Act authorizes the manufacture of the barges in the sub-
zone, this court may not find that such manufacture is a "hole in
the tariff wall." 33
Judge Bonsai reviewed the conflicting evidence presented at the
administrative hearings and noted that the challenged findings quoted
the language of the relevant statute or regulation almost verbatim.
With respect to the fourth ground, he concluded:
[Slince the findings of the Zones Board were based on substantial
evidence and satisfied the requirements of the Act and Regulations
they are not subject to judicial review.1 14
The remaining two grounds raised issues of interpretation. Under
the Act, each zone was required to operate as a "public utility," and
the grantee was required to "afford to all who may apply for the
use of the zone and its facilities and appurtenances uniform treat-
ment under like conditions." 8 5 Armco contended that the challenged
131. Compare, e.g., FMZ Bd. Order No. 78, 33 Fed. Reg. 17378-17379 (1008)
(New Orleans, Sub-zone Grant) with FTZ Bd. Order No. 53, 17 Fed. Reg. 1584
(1962) (Penuelas, Puerto Rico Sub-Zone Grant).
132. Compare FTZ Bd. Order No. 78, 33 Fed. Reg. 17378-17379 (19068) (Now
Orleans Sub-Zone Grant) with FTZ Ed. Order No. 53, 27 Fed. Reg. 1584 (1962)
Penuelas, Puerto Rico Sub-Zone Grant) and FIM Bd. Order 59, 28 Fed. Reg. 6931
(1963) (San Francisco Sub-Zone Grant).
133. Armco, supra note 108, at 269.
134. Id. at 271. For excerpts from Examiner's Committee's report of findings, see
note 122, supra.
135. FTZ Act § 14, as amended, § 81n; 15 C.F.R. § 400.1003(a) (1968).
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order violated this provision in that no one other than Equitable
could apply for the use of the sub-zone on equal terms since it was
located in Equitable's shipyard and could not accommodate other
users. Basically, Armco took the position that the regulation author-
izing establishment of sub-zones did not allow the Zones Board to
grant a sub-zone for the "exclusive benefit and sole purpose of one
business firm." 36 Judge Bonsal did not construe the New Orleans
Board's obligation to provide uniform treatment as broadly. He per-
ceived a sub-zone as a non-contiguous portion of a general-purpose
zone and reasoned from this that the New Orleans Board would sat-
isfy its obligation in those instances where the general-purpose zone
was unable to accommodate applicants if:
upon application, the New Orleans Board [met] its commitment
that it [was], . . ."prepared to offer other areas in the Port that
could be developed for similar purposes and, also ready and willing
to extend to others, who may own or occupy already developed
sites, the same arrangements under similar terms and conditions
as the present grantee's lessee [Equitable]."
3 7
Since no evidence was presented suggesting that the New Orleans
board had reneged on this commitment, Armco did not prevail on
its third theory.
A corollary of his prior reasoning served as Judge Bonsal's dis-
missal of the fifth, and final, ground of contention. Judge Bonsal con-
cluded that the Act was not violated where the New Orleans board
had a specific user of the proposed sub-zone in mind and that it was
immaterial whether the initiative to establish the sub-zone came from
Equitable or the New Orleans Board.138
2. Court of Appeals Affirms
Armco appealed the decision to the Second Circuit, the Court of
Appeals affirmed. 139
The issues were further clarified on appeal. Early in the opinion,
the court boldly described the advantages a zone user may obtain.
These include the potential for exploiting favorable differentials in
tariff schedules between the rate of duty on foreign materials used
in the manufacturing process and the rate of duty on the finished
136. Armco, supra note 108, at 270.
137. Id.
138. Id. at 272.
139. Armco v. Stans, supra note 109.
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articles imported from a zone into the customs territory. 140 In eval-
uating and rejecting Armco's contention that the sub-zone would fa-
cilitate customs duties avoidance and place interested domestic in-
dustries at a competitive disadvantage, the court asserted that the
issue was whether Congress contemplated that zone users may save
on customs duties by taking advantage of differing rates in the tariff
schedules, and not whether the sub-zone would constitute a "hole
in the tariff wall." In short, the court refused to pass on the policy
question inherent in the "hole in the tariff wall" argument. Instead,
the Zones Board was afforded "wide discretion" in resolving this pol-
icy question "subject only to the legislative standard that a zone serve
[the United States'] interests in foreign trade, both export and im-
port." 41
An examination of the court's disposition of Armco's argument
that "Central Gulf intended Equitable to build the barges with Japa-
nese steel irrespective of whether a sub-zone was established" 42 re-
veals the considerable breadth of the Zones Board's discretion. In
explaining Central Gulf's decision to contract with Equitable rather
than with one of the foreign shipbuilders that submitted a lower
bid, Armco reasoned that Central Gulf was motivated by a desire to
use the barges in coastal trade.' 43 Since only vessels built in the United
States could engage in such trade,' 44 Armco asserted that Equitable
140. Id. at 782.
141. Id. at 784, 785.
142. Id. at 786.
143. Id. at 786-87.
144. 46 U.S.C. § 883 (1970).
In 1970, section 883 provided in pertinent part:
No merchandise shall be transported by water . . . on penalty of for-
feiture thereof, between points in the United States . . . , either directly or
via a foreign port..., in any other vessel than a vessel built in and docu-
mented under the laws of the United States and owned by persons who are
citizens of the United States.
Armco v. Stans, supra note 109, at 785, n.8.
In 1971, section 883 was amended so that LASH barges were excepted from
this requirement under certain conditions. 46 U.S.C. § 883 (Supp. V., 1975), (amend-
ing 46 U.S.C. § 883) (1970).
The purpose of the [amendment was] to obtain for U.S. flag companies the
operating flexibility in foreign waters necessary for the eficient and econom-
ical operation of barge carrying ships, such as the LASH ard SEABEE ves-
sels. The . . . [amendment accomplished] this by reciprocally permitting
foreign-flag specialty barges (of the type currently carried by LASH and
SEABEE vessels), specifically designed and regularly carried aboard a barge
carrying ship in foreign trade, to carry export or import cargo between U.S.
points which has been transferred from one such barge to another.
1971 U.S. CODE CONe. ADM. Nn-ws, p. 1751.
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was not in competition with foreign shipbuilders. Armco further ar-
gued that under such a finding, the granting of a sub-zone and the
concomitant savings on customs duties would, in effect, represent
a subsidy, something the Act had never intended.145 This argument
is not without its persuasiveness. The fact that the contract between
Central Gulf and Equitable contained a provision that Central Gulf
reimburse Equitable for customs duties paid on the Japanese steel
in the event sub-zone status was not obtained would seem to support
the validity of Armco's argument.1 "4
Nevertheless, after noting that Armco's argument "weaken[ed]
the strength of the fabric of factors considered and weighed by the
Board," the court concluded that it was not of "controlling signifi-
cance."1 47 The court's elaboration of this conclusion was grounded
in a view of Board discretion whereby the Board could not only con-
sider factors relating to the sub-zone grant under consideration, but
could also consider the prospect that the sub-zone grant might en-
courage others to follow suit. 48 In the words of the ensuing decision:
The wisdom of that decision is a matter better resolved by the
agency Congress chose to implement the Act than by a court."4'
According to this decision, the Zones Board may "experiment at the
fringes of the tariff laws." 50
In disposing of Armco's final argument, the court first concluded
that a non-self-propelled barge was an "article," as the term is used
in the Act.'5 ' Since the "manufacture" of "articles" was permissible
in a zone, 152 the only remaining issue before the Court was whether
construction of barges constituted "manufacturing." On this point,
Armco directed the Court's attention to statements made by various
Congressmen during hearings on the Boggs Amendment. These in-
dicated that "heavy manufacturing" was never intended. After find-
ing that the statements indicated only the belief of some legislators
that "heavy" manufacturing was not feasible, the court concluded the
following:
It is not reasonable to suppose that Congress would leave the broad
145. Anneo v. Stans, supra note 109, at 786, 787.
146. Id. at 783, nA; Foreign-Trade Zone Manufacturing, supra note 17, at 465.
147. Armeo v. Stans, supra note 109, at 787.
148. Id. at 787, 788.
149. Id. at 788.
150. Id.
151. Id. at 789, 790.
152. Id. at 789.
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term "manufacturing" undefined and unqualified if it had intended
strictly to forbid other than "light" manufacturing activities within
a trade zone.5 3
Thus, ,the Court ratified the Zones Board's long-standing interpreta-
tion which allowed "heavy" manufacturing in trade zones, and ruled
that the construction of barges was permissible.
1"4
Armco did not seek further review of the case.155
IV. EXPANSION OF THE ZONES PROGRAM
The sub-zone in New Orleans operated from May 14, 1969 until
August 27, 1970.156 During this period, over $2.5 million in foreign
merchandise was imported into the sub-zone 57 and three hundred
three barges were exported into the U.S. Customs territory. 158 An
application for voluntary relinquishment of the sub-zone grant was
submitted to the Board on August 19, 1971. The Board revoked the
grant on December 23, 1971, some three years and one month after
its award. 159
When Armco Steel Corp. v. Stans was decided by the Court of
Appeals in 1970, seven zones and three sub-zones were in opera-
tion. 60 With the exception of the New Orleans sub-zone, there had
been no increase in the number of zones or sub-zones in operation
since 1966.101 But starting in 1970, the number of foreign-trade zones
did begin to increase. By the end of 1974, the number of authorized
zones and sub-zones increased to sixteen.'0 2 This increase has been
153. Id. at 790; see supra, note. 57.
154. Id.
155. Table of Cases Reported, 404-408 U.S. [Oct. Term 1971 - Beginning of term
to end of term].
156. 32m Am-. REP. 14 (1970) [opening date]; 33nD Am. REP. 12 (1971)
[closing date].
157. 31sT ANN. REP. 16 (1969) [$1,079,918 in fiscal 19691; 32rn ANN. Rr,. 14
(1970) [$1,562,685 in fiscal 1970]; 33RD ANN. REP. 12 (1971) [$0 in fiscal 1970].
158. 33RD ANx. REP. 12 (1971).
159. FTZ Bd. Order No. 87, 37 Fed. Beg. 240 (1972).
160. 33nD Ar. REP. IV (1971). For list of zones and sub-zones, see supra note 93.
161. 28TH ANN. REP. 1 (1966).
162. In addition to the zones listed at note 93, supra, four other zones had been
granted and were in operation at the end of fiscal 1974: Bay County, Michigan (supra
note 91); McAllen, Texas (FTZ Bd. Order No. 84, 35 Fed. Beg. 16962-16963 (1970));
Kansas City, Missouri (FTZ Bd. Order No. 93, 38 Fed. Beg. 8622-8623 (1973));
and Kansas City, Kansas (FTZ Bd. Order No. 97, 39 Fed. eg. 26 (1974). SWnt
ANN. REP. 61 (1974). Two sub-zones were also in operation: San Francisco, and Ewa,
Oahu, Hawaii. Id.
Additionally, three zones were authorized although not in operation: Little Rock,
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particularly dramatic in the past two and one-half years when twelve
more zones have been authorized. 63 As of mid-September 1977,
twenty-nine zones and sub-zones had been authorized.-1 4 Further-
more, the Board is considering seven more applications for zone
grants.1 5 An examination of the legal and economic environment in
the 1970's is necessary to place the phenomenal growth in perspective.
A. Foreign-Trade Zones Board Tightens Requirements
The Board amended its regulations in 1971.100 Section 400, as
amended, provides:
Before a grant is made, an economic survey must demonstrate to
the satisfaction of the Board that the anticipated commerce, bene-
fits, and returns, both direct and indirect, will justify its construction
to expedite and encourage commerce. In considering the economic
impact of the proposal, the Board will take into account its impact
on the U.S. balance of payments, as well as its environmental impact
in light of national policy.1or
The second sentence was added to the existing section by amendment
to make explicit the environmental and balance of payments fac-
tors.16 This amendment marks the beginning of a fundamental shift
in Board policy.
Arkansas (F1Z Bd. Order No. 90, 37 Fed. Beg. 21461 (1972)); Sault Ste. Marie,
Michigan (FTZ Bd. Order No. 94, 38 Fed. Reg. 15671 (1973)); and San Jose, Cal-
ifornia (FMi Bd. Order No. 103, 39 Fed. Reg. 41031-41032 (1974)). 3n ANN. Rzp.
61 (1974).
163. The following zones were authorized between January 1, 1975 and September
15, 1977: Omaha, Nebraska (FTZ Bd. Order No. 104, 40 Fed. Reg. 4496-97 (1975));
Portsmouth, Virginia (FTZ Bd. Order No. 105, 40 Fed. Beg. 17884-85 (1975));
Dochester County, South Carolina (Fi Bd. Order No. 106, 40 Fed. Beg. 25613-14
(1975)); Chicago, Illinois (FTZ Bd. Order No. 108, 40 Fed. Reg. 51242-43 (1975));
Buffalo, New York (FIZ Bd. Order No. 110, 41 Fed. Beg. 14824 (1976)); Pittston,
Pennsylvania (FZ Bd. Order No. 112, 41 Fed. Beg. 47288 (197)); Fort Lauder-
dale, Florida (FZ Bd. Order No. 113, 42 Fed. Beg. 61-62 (1977)); Shenandoah,
Georgia (FTZ Bd. Order No. 115, 42 Fed. Beg. 4186-87 (1977)); Boston, Massachu-
setts (FIZ Bd. Order No. 116, 42 Fed. Beg. 18901-02 (1977)); New Bedford, Mas-
sachusetts (Fri Bd. Order No. 117, 42 Fed. Reg. 18901 (1977)); Louisville, Ken-
tucky (FTZ Bd. Order No. 119, 42 Fed. Beg. 29323-24 (1977)); and Salt Lake City,
Utah (FTZ Bd. Order No. 119, 42 Fed. Reg. 29324 (1977)).
164. See Note 10, supra.
165. See 41 Fed. Beg. 34118 (1976) [Atlanta, Georgia]; 42 Fed. Reg. 821 (1977)
[Granite City, Illinois]; 42 Fed. Reg. 15755-56 (1977) [Mim* Florida]; 42 Fed.
Beg. 22391 (1977) [Pittsburgh, Pennsylvania]; 42 Fed. Reg. 33379-80 (1977) [Ni-
agara, New York]; 42 Fed. Beg. 43657 (1977) [Galveston, Texas]; 42 Fed. Reg.
46380-81 (1977) [Philadelphia, Pennsylvania].
166. F=i Bd. Order No. 86, 36 Fed. Beg. 24929 (1971).
167. 15 C.F.R. § 400.400 (1977) (section unamended since 1971) emphasis sup-
plied). See 15 C.F.R. § 400.603(e) (1977).
168. 34TH AN. REP. 3 (1972).
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While the Board displayed an open willingness to grant sub-zones
in the 1960's,10 it has been reluctant to do so in the 1970's. Informal-
ly, the Board has discouraged certain parties from submitting formal
applications.117 As a result of this discouragement, the Board received
only two applications for sub-zone grants between 1970 and 1976.1,1
Both applications were submitted in the early 1970's and denied in
1973.172
Also in 1973, the Board published a very restrictive definition of
"sub-zones" in its annual report to Congress. There, sub-zones are
defined as follows:
Subzones are sites authorized by the Board through zone grantees
for operation by individual firms when zone procedures are vital
for an operation that is in the public interest bul: cannot be ac-
commodated within an existing zone.173
The Executive Secretary of the Board has commented that the pub-
lic interest requirement may be satisfied where the applicant dem-
onstrates a public benefit arising from the granting of sub-zone status,
e.g., keeping or creating jobs in the U.S., preventing the relocation
of a domestic plant abroad, enabling a company to expand exports
of products from the U.S. or reducing costs so that the domestic firm
169. Applications for nine sub-zone grants were submitted to the Board during
the 1960's. Seven sub-zone grants were issued and two applications were deferred
indefinitely.
The following communities received sub-zone grants: Penuales, Puerto Rico (26
Fed. Reg. 11226 (1961) [application], supra notes 79 & 80 (grant and voluntary
relinquishment]); New Orleans, Louisiana (26 Fed. Reg. 11399 (1961) [applica-
tion], 27 Fed. Reg. 1585 (1962) [grant], 28 Fed. Reg. 11805 (1963) [expiration]);
San Francisco, California (28 Fed. Reg. 2879 (1963) [application], supra note 81
[grant]); Taft, Louisiana (29 Fed. Reg. 15303 (1964) [application], 32 Fed. Reg.
4587 (1967) [grant]); Bay City, Michigan (30 Fed. Reg. 6451 (1965) [application
for two sub-zones], supra note 91 [grant of two sub-zones]); Ewa, Oahu, Hawaii
(33 Fed. Reg. 17328 (1968) [application], 35 Fed. Reg. 6672 (1970 [grant]); and
New Orleans, Louisiana (supra note 120) [application], 33 Fed. Beg. 17378 (1968)
[grant] [see supra notes 104-144 and accompanying text]).
Deferred applications were for sub-zones at Machiasport, Maine (33 Fed. Reg.
14139 (1968) [application] [see supra notes 95-100 and accompanying text)) and
Savannah, Georgia (33 Fed. Reg. 17329) (1968) [application]). See 31sT A~rN. R,.
3 (1969).
170. Comment, Administrative Law - Department of Commerce - Foreign-Trado
Zones Board. Application of Greater Kansas City Trade Zones, Inc.; Application of
McAllen Trade Zone, Inc., 6 LAw & PouJcG Irr'L Bus. 1279 (1974) (hereinafter
cited as Application of Greater Kansas City Trade Zones, Inc., etc.).
171. See infra notes 175-179 and accompanying text.
172. See infra note 175 (LaPonte, Texas); infra note 178 (Kansas City, Missouri).
173. 35Te ANN. REP. (1973) (inside front cover) (emphasis supplied).
The definition has been repeated in each subsequent Annual Report. 35T11-38Tu
ANN. RPs. (1974-1976) (inside front cover).
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would be able to compete with foreign imports.174 Each of the al-
ternatives would result in a beneficial impact on the U.S. balance of
payments.
A failure to demonstrate a public benefit was given by the Board
as the reason for denying both sub-zone applications submitted in
the early 1970's. In 1970, McAllen Trade Zone, Inc., applied for a
sub-zone for LaPonte, Texas.175 The sub-zone site was to accommo-
date a hydrofluoric acid plant operated by E. I. du Pont de Nemaurs
and Company.1 76 Denial was based on the applicant's failure to dem-
onstrate that the granting of sub-zone status would result in an in-
crease in the export of fluorspar, as du Pont had claimed.--
In 1972, Kansas City Free Trade Zones, Inc., applied for a sub-
zone grant to cover a warehouse where Midland International Com-
pany was assembling electronic equipment for domestic and foreign
markets.' 78 This application was denied because the applicant failed
to establish that the granting of sub-zone status would either increase
exports or create jobs in the United States. 70 Denial of both applica-
tions evidences the Board's desire to strictly interpret the proof-of-
public-benefit requirement with respect to sub-zone applications.
To come within the definition of "sub-zones," an applicant must
demonstrate that the attainment of sub-zone status is vital to the
accomplishment of the stipulated public benefit. The Executive Sec-
retary of the Board indicated in 1974:
If the public good can be advanced without the acquisition of a
subzone site or if subzone status is not of paramount importance
174. Application of Greater Kansas City Trade Zones, Inc., etc., supra note 170, at
1280.
175. 35 Fed. Reg. 8258 (1970).
In the same application, McAllen Trade Zone, Inc., applied for a general-purpose
zone. Id. The Board granted the general-purpose zone in October 1970. Id. at 16,962-
63. The sub-zone application was denied in 1973. 38 Fed. Reg. 33665-66 (1973).
Delay in disposing of the sub-zone application resulted from the allotment of additional
time to the applicant to present further information after an initial negative deternina-
tion. Application of Greater Kansas City Trade Zones, Inc., etc., supra note 70, 1281,
n.59.
176. Application of the Greater Kansas City Trade Zones, Inc., etc., supra note 170,
at 1281.
177. Id.
178. 37 Fed. Reg. 15535 (1972).
In the same application, Kansas City Trade Zones, Inc., applied for a general-
purpose zone. Id. The general-purpose zone was granted and the sub-zone was denied.
38 Fed. Beg. 8622-23 (1973).
179. Application of the Greater Kansas City Trade Zone, Inc., etc., supra note 170,
at 1282.
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in advancing public ends, this requirement will not have been
met.8
0
As of mid-September 1977, the Board had not been required to ex-
pressly pass on whether this requirement had been met.
181
The proof-of-public-benefit requirement can be grounded in sec-
tion 400 of the Board's regulations quoted above.18 2 The section re-
quires that the applicant show, "to the satisfaction of the Board,"
that the "anticipated ... benefits, . . . (either) direct (or) indirect,
will justify (granting the application)." 8 This requirement was un-
changed by the 1971 Amendment. In light of the more restrictive
definition of sub-zones published in 1973, however, it is doubtful that
the showing of an indirect benefit would meet the vital-to-the-
accomplishment-of-public-benefit standard. Moreover, the "satisfac-
tion of the Board" provision requires that a convincing case be made
of a specific public benefit. 84 Since section 400 applies to general-
purpose zone applicants as well, a reading of the section consistent
with Board action on sub-zone applications would require the gen-
eral-purpose zone applicant to satisfy a heavier burden of proof than
in the past. Supporting this conclusion is the fact that since 1974 the
Board has included in all orders granting zones a finding that the
proposed zone in each case "is in the public interest.""88 But since
a general-purpose zone serves many diverse businesses rather than
a single business occupant, this heavier burden is met if the applicant
demonstrates that a zone is required to serve the business needs of
the communitylsO Thus, the burden of proof here does not appear
to be as heavy as the burden placed on sub-zone applicants.18 7
180. The quotation in the text was taken from a summation of an interview with
the executive secretary. Id. at 1281 (footnotes omitted).
181. However, the disposition of the pending application for a sub-zone in West-
moreland County, Pennsylvania, may resolve uncertainties as to the contours of the
vital-to-accomplishment-of-public-benefit requirement. See notes 203-208 and accom-
panying text, infra.
Recently, the Executive Secretary of the Board published an article in which ho
discussed the public-benefit requirement. It may be significant that he failed to
discuss the vital-to-accomplishment-of-public-benefit aspect of the definition of sub-
zones. See DaPonte, infra note 184, at 194.
182. See supra note 167 and accompanying text.
183. 15 C.F.R. § 400.400 (1977) (supra note 167).
184. See DaPonte, Foreign-Trade Zones: An Update, Am. I onRT & EXPonr BULL.
April 1973, at 194 (hereinafter cited as DaPonte).
185. For citation of orders, see supra notes 162 and 163.
186. DaPonte, supra note 184.
187. See Application of Greater Kansas City Trade Zones, Inc., supra note 170, at
1282 and 1283.
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Irrespective of the burden of proof placed on general-purpose
applicants in recent years, the U.S. Foreign-Trade Zones program has
grown tremendously. This growth is a direct result of conducive
economic pressures.
B. Economic Pressures to Expand
.The growth of the U.S. zones program from 1934 to the present
coincides with continually declining tariff rates.18 8 The influence of
declining tariff rates presents foreign-trade zones in a less attractive
light since their economic incentives are thereby reduced. 89 This
influence notwithstanding, three elements of emerging commerce
have favored expansion of the zones program.
One factor is the continuing growth of international trade.190
Increases in the volume of trade have been particularly significant
in recent years.191 A second important factor is the improvement of
the U.S. business climate, resulting from monetary revaluations in the
early 1970's. 19 2 Previously, many multinational companies located
plants overseas and then shipped their finished product to the United
States. With revaluation, however, the relative costs of foreign and
domestic operations have tended to balance out. Now, multinationals
are finding it more economical to ship component parts to U.S. foreign-
trade zones for final assembly.Y9 3
188. When the Zones Act was passed in 1934, customs duties averaged around 40
per cent. By 1950, when the Boggs Amendment was passed, the customs duties average
had dropped to around 15 per cent. Today, the average tariff is approximately 8 per
cent. DaPonte, supra note 184, at 193 and 194.
189. Average tariff rates, as such, are poor indicators of the usefulness of zone pro-
cedures to certain businesses. While the approximate average tariff today is 8 per
cent, over 25 per cent of dutiable imports are subject to rates in excess of 15 per cent.
DaPonte, supra note 184. at 196.
190. Id.
19L In 1960, the total combined imports and exports of the U.S. was $35 billion.
By 1970, this figure rose to 85 billion. In recent years, total combined imports and
exports have exceeded $230 billion annually. While inflation and petroluem import
distortions account for some of the increase, actual growth in trade is the biggest
factor. Id.
192. Id.
193. International "Business, Foreign-Trade Zones Win Tenants, Save Mone, Pun-
caAsIr. July 6, 1976, at 55.
Reductions in capital outflow from the U.S. and reverse investment bear this
observation out DaPonte, supra note 184, at 196.
In 1974, the Executive Secretary of the Board was quoted as follows:
"The point to be made here" notes the Board's Executive Secretary, John J.
DaPonte, "is that zones do not create imports. Foreign goods that come into
the U.S. market through these facilities do not come solely because of
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Expanding international trade and improved business conditions
particularly explain the increasing demand for zone services. The in-
creasing supply of those services, however, can be understood fully
only by considering recent trends in community development, the
third, and perhaps most salient, contributor to program growth in
recent years.19 4 Starting in the 1960's, communities began to recog-
nize that they must not wait for industry to come to them, but must
seek out industry and sell it on the advantages of locating in their
areas' One advantage stressed by community development agencies
has been the availability of space at newly created industrial parks.
To lure internationally-minded companies, these agencies have sought
foreign-trade zone status for part of their industial parks.1, The
tendency toward community development has accelerated in the
1970's.196 This acceleration explains why the Board has recently re-
ceived an increasing number of applications, and why almost all of
the applications so received have called for industrial-park type
zones.
1 97
The zones program facilitates community development by making
it possible for local community development agencies to offer special
privileges under federal customs laws to an increasing number of
businesses. Both communities interested in local development and
businesses needing zone services have an economic interest in the
program. Since the nature of increased demands for zone services is
generally in line with the objectives of the Zones Act, the Board has
not stifled growth pressures and, therefore, the program has expanded
rapidly.
zone procedures. A wider range of economic factors is involved. What zones
do, though, is to encourage the final processing of these goods in the United
States before they enter the stream of commerce, instead of in the country
of export. This means that domestic labor, facilities, materials and compon-
ents can be used at least to some extent on articles that might otherwise have
been imported as completely finished products ready for sale."
"IN But OUT", Foreign-Trade Zones Merit Community Attention Today, CoMmrmaei
ToDAY, December 9, 1974, at 13 (hereinafter cited as "IN" But "OUT").
194. The supply of foreign-trade zone services is not as responsive to increases In
demand as in the classic case of supply and demand because foreign-trade zones are
not necessarily operated for profit. As an example, the foreign-trade zone located in
Seattle has failed to show a profit since its opening in 1949. See note 67, supra. For
examples of the profit patterns of other zones, see notes 47, 49, 74, 75 and 90, supra.
195. Id.
196. Id.
197. Ten of the twelve zones most recently granted are industrial-park type facil-
ities. Note 163 supra.
Five of the seven applications pending call for such facilities. Note 165 supra.
[Vol. 1
V. FOREIGN-TRADE ZONES PROGRAM TODAY
AND TOMORROW
The United States now has a network of foreign-trade zones and
sub-zones serving seaports and inland regions. This network, how-
ever, is but one component of an international network consisting
of more than one-hundred free trade zones and related facilities.9 8
Although growth of the U.S. program has been particularly dramatic,
other countries, including the Dominican Republic, Finland and
Korea, have opened new zones.' 99 This international network pro-
motes efficient production and distribution of goods worldwide by
minimizing the economic distortions of customs laws.200
As competition in the international marketplace increases, com-
panies will continue to seek new ways to reduce costs. In some cases,
a U.S. exporter may be able to use a free trade zone abroad to gain
a competitive advantage in a foreign market.20' Conversely, a foreign
manufacturer may seek the benefits of a U.S. foreign-trade zone.202
A case in point is the proposed sub-zone for Westmoreland County,
Pennsylvania.
The Regional Industrial Development Corporation of Southwest-
ern Pennsylvania (RIDC) applied for the sub-zone grant in April
1977.203 The sub-zone site covers an automobile assembly plant that
Volkswagen Manufacturing Corporation of America acquired from
Chrysler Corporation.20 4 Volkswagen plans to build 200,000 Rabbit
automobiles annually, employing up to 5,000 persons.205 Secondary
impact of these jobs has been estimated at 20,000 additional regional
198. For a discussion of foreign-trade zone type facilities located abroad see Ar-
PENDIX A, infra.
199. In the early 1970's, new zones opened at: La Romana, Dominican Republic
(Industrial Free Zone); Masan, Korea (free export-zone); Tappeenracnta, Finland
(free trade zone); and Maurituis (export processing zone). Free Trade Zones Abroad
Can Aid U.S. Exporters as Competition Mounts. Co~u&acEz ToDAY, February 5, 1973,
at 13-16.
200. "In" But "Out" supra note 193, at 14.
201. See Free Trade Zones Abroad Can Aid U.S. Exporters as Competition Mounts,
supra note 199, at 13.
202. Both Japanese and European manufacturers have expressed interest in US.
foreign-trade zone use. More Cities Plan Free Trade Zones, INDusry WErEm, October
29, 1973, at 24.
203. 42 Fed. Reg. 22391 (1971).
RIDC also requested a general-purpose zone grant for Pittsburgh, Pennsylvania,
in the same application. Id.
204. Id.
205. Id.
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jobs. 20 6 Since Volkswagen plans to import some of the components
and reexport some of the automobiles to Canada, it has expressed a
strong desire to have sub-zone status accorded to the plant.207 As
of mid-September 1977, the Board had taken no action on the ap-
plication.
Based on current trends, the future of the U.S. Foreign-Trade
Zones program seems bright. Should protectionist pressures rise in
western countries, 208 however, the result could be a decline in inter-
national trade. While protectionist measures might include higher
tariff rates, and thus make zone use more attractive, it is not clear
whether this gain would offset the attendant decrease in the volume
of trade. In any event, it is currently in the best interest of the United
States to resist protectionist measures.20 Short term growth of the
zones program is therefore assured.
VI. CONCLUSION
The development of the concept of foreign-trade zones as an in-
strument of industrial development is difficult to place in historical
perspective. While the basic notion of trade sanction dates from an-
tiquity, the modern view of trade zones implies an everwidening
range of other objectives. The concept of trade zones is in transition.
At least in a certain sense, the concept is as aptly described by Matthew
Arnold as "wandering between two worlds, one dead, the other power-
less to be born," 21 0 as by any other characterization. Old world trade
zones were instruments of transshipment where little or no industrial
activity transpired. By way of contrast, the modern conception of a
foreign-trade zone is that it is an instrument of international indus-
trial production.
Traditionally, customs laws have sought to assist domestic pro-
ducers faced with foreign competition. Inherent in the modern con-
ception of foreign-trade zones, however, is competition between do-
mestic and international producers. This competition raises complex
questions of policy since international production involves both for-
eign and domestic phases. Recent controversy, as exemplified in
206. Id.
207. Id.
208. The slower than expected economic recovery from the 1974-75 slump has re-
sulted in domestic pressures in various western countries to institute protectionist
measures. WALL STr= J., September 9, 1977, at 1, col. 6.
209. See generally, id.
210. See ARNoLW, Stanzas From the Grande Chartreuse, 2 T.n NonToN ANTIIoLooY
oF ENGLISH LrrmAurunz 1040 (Rev. 1968) [Poem].
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Armco Steel Corp. v. Stans, has not altered the conflict inherent in the
modem conception, but it has resulted in a shift in foreign-trade
zone policy. This policy is being implemented on a case-by-case basis
so that the Foreign-Trade Zones Board can proscribe those specific
activities that entail sufficient controversy. Conceptually, foreign-
trade zones can be used as a broach to pierce the tariff wall. Prac-
tically, however, this will be difficult today because the concept is
so selectively applied to further the domestic interests of the United
States.
APPENDIX A
The U.S. Department of Commerce published a directory of free trade
zones and related facilities abroad in 1970. U. S. DEPr. oF Co.%cEucs,
FREE TRADE ZoNEs AND REmnT FAcmrrIEs ABnoAD (1970). Customs-
privileged facilities were categorized in the directory as: free trade zones,
free ports, transit zones, free perimeters, or special customs-privileged fa-
cilities. Id. at 4. These categories were defined as follows:
A free trade zone is an enclosed, policed area in a seaport or at an
airport or other inland point treated for customs purposes as lying out-
side the customs territory of the country. Goods of foreign origin may
be brought in pending eventual transshipment, reexportation, and in
some cases, importation into the local market, without payment of cus-
toms duties. Domestic goods intended for export or for admixture with
foreign goods may also be brought into the free trade zone. [At p. 4.]
A free port is an area, generally encompassing an entire port and
its surrounding locality, into which goods of foreign origin may be
brought without the imposition of customs duties or subiect onlv to
a minimal revenue tariff, whether such goods are intended for reexport
or for local consumption. In some cases, selected goods, for example
alcoholic beverages and tobacco, may be subject to relatively high rates
of duty. [At p. 6.]
A transit zone is a port of entry in a coastal country established as
a storage and distribution center for the convenience of a neighboring
country without adequate port facilities or access to the sea. It is so
administered that goods in transit to and from the neighboring country
are not subject to the customs duties, import controls, or many of the
entry formalities of the host country. [At p. 7.]
A free perimeter is similar to a free port but is generally confined
to a remote or underdeveloped region in a country. In contrast to free
ports which are usually intended to stimulate or facilitate international
trade or at least generate some form of foreign exchange earnings, free
perimeters function primarily to serve local consumption requirements
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that cannot be supplied conveniently through the usual domestic com-
mercial channels. [At p. 7.]
The term "special customs-privileged facilities" has been devised
for use in this publication to describe the sytems employed by some
countries that do not maintain delimited areas to facilitate international
trading operations but which offer comparable advantages to traders.
The means employed are usually liberal customs procedures for tem-
porary entry and an extensive network of sheds, bonded warehouses
and other storage areas. Such systems frequently accord users a high
degree of flexibility. [At p. 8.]
The directory contains a detailed description of each customs-privileged
facility. The distribution of such facilities abroad can be summarized as
follows:
Free
Trade Free Transit Free Special
Zones Ports Zones Perimeters Facilities
Europe 30 4 - numerous
Latin America 10 3 28 4 -
Asia 7 5 6 numerous
Africa 4 1 6 -
Total 51 13 40 4 numerous
Id. at 21 (Europe), 71 (Latin America), 95 (Asia), and 117 (Africa).
